DEVELOPING TRENDS
IN EMPLOYMENT RISK



Through the Lens of Time

Jim Brooks - 35 Years of
HR Management Experience



Areas of Employment Risk for Employers

* Workplace Discrimination and Harassment
* Wage and Hour Laws

* Family and Medical Leave

* Termination and Unemployment

* Retaliation and Whistleblower Protection
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Workplace Discrimination

* Utah Antidiscrimination Act prohibits
employment discrimination on the basis of race,
color, religion, sex, age (40 or over), national
origin, disability, sexual orientation, gender
identity, pregnancy, childbirth or pregnancy-
related conditions.

* Discrimination occurs when someone is treated
differently or singled out based on one of the
N foregoing reasons.



Workplace Discrimination

* A charge of employment discrimination must be
filed with the Utah Antidiscrimination and Labor
Division within 180 days of learning of the last
alleged discriminatory act.

* A charge of employment discrimination can be
filed with Equal Employment Opportunity
Commission within 300 days of the last alleged
discriminatory act.
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Workplace Harassment

*|llegal harassment is a form of discrimination.

* Sexual harassment is unwelcome conduct
based upon your gender.

*Types of sexual harassment:
* Quid pro quo sexual harassment.

* Hostile work environment sexual
harassment.



Wage and Hour Laws

The Fair Labor Standards Act (FLSA) establishes
minimum wage, overtime pay, recordkeeping, and
youth employment standards affecting employees
in the private sector and in Federal, State, and

Local governments.
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Wage and Hour Laws

Exempt employees are those deemed to be exempt from
overtime and/or minimum wage requirements of the FLSA.
* May track employee work hours.
* Not entitled to overtime pay.
* Exemptions are narrowly defined under the FLSA so exercise
caution here.
* Executive
* Administrative
* Professional
 Computer Professional
W\ * Outside Sales




Wage and Hour Laws

Non-Exempt Employees are those covered by the

overtime and/or minimum wage requirements of

the FLSA.

* Important to track all of employees work hours
(no working “off the clock”).

* Must receive overtime pay for hours worked
over 40 per workweek at a rate not less than one
and one-half times the regular rate of pay.

s Must pay minimum wage.




Family and Medical Leave

The Family and Medical Leave Act (FMLA) entitles
eligible employees of covered employers to take
unpaid, job-protected leave for specified family and

medical reasons under the same terms and

conditions as if the employee had not taken leave.
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Family and Medical Leave

* Employee eligibility — been employed for at least 12
months prior to start of leave and worked at least 1,250
hours during that 12-month period.

* Qualifying reasons for FMLA leave:

* Family leave — birth and care of a newborn child,
placement of a child for adoption, or placement of
child for foster care.

* Medical leave — care for yourself, spouse, child, or
parent with a serious health condition.

S\ °* Military caregiver leave



Family and Medical Leave

* Managing intermittent leave (“as needed”).

* Running FMLA leave concurrently with other
types of leave (sick and vacation leave).

* Utilizing a 12-month rolling calendar to calculate
available FMLA leave (prevents stacking leave).

* Medical certifications and recertifications.

* Retroactive leave designations.

* Reinstatement rights.
N\



Termination

At-will employment: (any non-discriminatory

reason and no due process necessary)

* May utilize progressive discipline but avoid having
progressive discipline policies.

* Document true reasons for termination.

* Employee not entitled to a “Loudermill hearing”
prior to receiving discipline.
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Termination

Merit based employment: (just cause and due
process is necessary)

* Progressive discipline may be necessary
depending on severity of misconduct.

* Document true reasons for termination.

* Employee must receive a “Loudermill hearing” to
provide an opportunity for the employee to
present their side of the story before the
employer makes a decision on discipline.
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Unemployment

* To establish “just cause” for termination
establishing ineligibility for unemployment
benefits the employer must prove all three
elements:

* Knowledge,
* Culpability, and
* Control.
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Retaliation

Employee engages in a “protective activity”.
 Employee suffers harm.

e “Causal link” exists between the protective
activity and the adverse employment action.

Employee can be successful here even if the
underlying cause of action is unsuccessful (i.e.
discrimination claim fails).
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* Utah Protection of Public Employees Act, Utah
Code Title 67, Chapter 21.
* Protects reporting of waste or misuse of public
funds, property, or manpower.
* Protects reporting of violation or suspected
violation of a law, rule, or regulation.
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Whistleblower

* Utah Occupational Safety and Health Act, Utah
Code Title 34A, Chapter 6.
* Protects reporting of hazards that are causing or
are likely to cause death or serious physical
harm to employees.
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Disability and Retaliation Scenario

Paddy is a pipe inspector and spends 90% of his time
performing inspections out in the field. His remaining time
is spent in the office writing inspection reports and entering
them into the computer system. Paddy develops a gastric
anomaly which required surgery. After the surgery, he
develops anxiety from being around other employees in the
office and would regularly vomit while working in the
office. Paddy asks his supervisor if he can write the reports
from home and email them in. His supervisor okays this.
Paddy’s supervisor retires and his new supervisor alerts HR
g\{Paddy’s “off the books” accommodation. ..



Disability and Retaliation Scenario

. . . Paddy provides medical certification for his disability.
HR goes through the interactive process with Paddy
including offering Paddy a secluded office space to write his
inspection reports and a separate entrance into the office.
Paddy’s medical professional states in writing that Paddy
should be able to perform the job now with those
accommodations. Paddy refuses the offered
accommodations.

* What do you do now?
* Would it be retaliation if you terminate Paddy?
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FLSA Non-Exempt Scenario

Fiona is an exceptional non-exempt employee. She
attends a work conference. After each day of the work
conference, she meets with her co-workers to recap what
they learned from the day. She retires to her hotel room
and answers work-related emails on her private cell
phone.

* Is Fiona entitled to compensation for the daily recaps
with her co-workers?

* Is Fiona entitled to compensation for answering work-
related emails on her private cell phone?
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FLSA Non-Exempt Scenario

Fiona was instructed by her supervisor, prior to this work
conference, not to perform work beyond the work
conference hours unless she receives prior approval from
her supervisor.

* If Fiona fails to obtain supervisor approval but continues
to perform work beyond the work conference hours,
then must she still be compensated for that additional
time?

* Could Fiona be disciplined for the work performed
beyond the work conference hours?
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Irish Blessing
May the road rise up to meet you.
May the wind be always at your back.
May the sun shine warm upon your face;
the rains fall soft upon your fields
and until we meet again,
may God hold you in the palm of His hand.


mailto:rmoore@cuwcd.gov
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