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Constitutional
Litigation (42 USC
Section 1983) The

Basics of
Qualified

Immunity

Government officials enjoy
qualified immunity from suit under
§1983 unless their conduct
violates clearly established law.
Rivas-Villegas v. Cortesluna, 595
U. S. 1, 5(2021) (per curiam).

“Aright is clearly established
when it is ‘sufficiently clear that
every reasonable official would
have understood that what he is
doing violates that right.” Ibid. A
right is not clearly established if
existing precedent does not place
the constitutional question
“beyond debate.” Ibid.



The Statute Driving Litigation: 42 USC 1988

In any action or proceeding to enforce a provision of sections 1981,
1981a, 1982, 1983, 1985, and 1986 of this title, title 1X of Public Law
92-318 [20 U.S.C. 1681 et seq.], the Religious Freedom Restoration
Act of 1993 [42 U.S.C. 2000bb et seq.], the Religious Land Use and
Institutionalized Persons Act of 2000 [42 U.S.C. 2000cc et seq.], title
VI of the Civil Rights Act of 1964 [42 U.S.C. 2000d et seq.], or section
12361 of title 34, the court, in its discretion, may allow the prevailing
party, other than the United States, a reasonable attorney's fee as part
of the costs.




Is causing a brain drain and

Trend 1: Threats to public officials departure of people from office

/N issue
Election Official Departures one’

26%
Percentage of counties in each state that have

experienced turnover among local election officials
between Election Day 2020 and Election Day 2025
Bl 20-100%
B 60-89%
B 50-59%

40-49%

30-39%

0-29%

- .

Source: lssue One analysis of county records, news articles, and soclal media.



Election Officials
are Leaving in

Droves

All chief local election officials in Utah
are elected.

Of the state’s 29 counties, 62% have
experienced turnover among chief
local election officials in the last five
years.

And of the 21 chief local election
officials in Utah who have left their
positions since November 2020, 90%
did so voluntarily for personal
reasons, 5% lost reelection, and 5%
were pushed out or fired (in each case,
5% corresponds to one official).

And of the 19 officials with designated
terms who left for personal reasons,
nine of them (47%) left before their
terms were over.



* Provide concrete guidance to
election officials on how best to
document and report threats
against themselves and others.
Clarify for election officials which
law enforcement agency has

primary jurisdiction for
Th reats Of documenting the threats and
following up with the victims.
Harm )

« Communicate with election
officials to arrive at a shared
understanding of what level of
threats should be reported to law
enforcement, and to establish
shared expectations of what law
enforcement response will look
like for different levels of threats.




What constitutes a threat of violence

under Utah law

Elements Of The Offense
To sustain a charge under Utah’s threats of violence provisions, prosecutors
typically must prove several core elements:

« The defendant made an explicit or implicit threat to commit violence or
harm.

« The threat was communicated to a specific person or placed in a setting
where it could be perceived as directed at another individual.

 The defendant acted with the intent to cause fear, intimidation, or
imminent apprehension of bodily harm.

* The victim reasonably perceived the threat as credible under the
circumstances.



FIRST
AMENDMENT—
WHEN IS A
THREAT A
PROSECUTABLE

OFFENSE?

« The mere existence of objectively
threatening speech not enough to support a
criminal conviction. The prosecution must
also prove the speaker consciously
disregarded a substantial and unjustifiable
risk that their speech would cause harm to
another.

« Counterman v. Colorado, 143 S. Ct. 2106
(2025) (Kagan)

» By a 7-2 vote, the Court held that, to punish an
objectively threatening statement, the
prosecution must also prove that the speaker had
“‘had some subjective understanding of the
threatening nature of his statements.” But the
Court went on to hold that “a mental state of
recklessness is sufficient. The State must show
that the defendant consciously disregarded a
substantial risk that his communications would be
viewed as threatening violence.”




Threats

continue
even this
week.




Trend 2: Public Disorder Arrests and

Liability

» Public Protests are protected under the First Amendment. However,
when these protests turn violent, law enforcement are frequently involved
in the response. Because emotions are running high and police can
become the focus of the protest, planning is essential.

» During the protests at the University of Utah, police used drones to
monitor the crowd and record police responses.

* In a recent decision, the US Supreme Court held that officers are

protected by qualified immunity from claims in Zorn v. Linton, 6-7 U.S.
____(March 2026).



Zorn v. Linton

Facts

Linton joined a sit in, planning to refuse to leave
when ordered. “that’s the purpose of a sit in” she
said. When the time came for her to leave, she
told the officers, “I will not stand up,” Sergeant
Zorn told her that he would ask “one more time”
and then would use more pain compliance. /d., at

48.

Linton refused, so Zorn placed pressure on her
wrist and lifted her up by her underarm. Linton
yelled as she stood up. Once on her feet, Linton
continued to jerk her arms and fell back to the
floor. Zorn asked her to stand up again, and when
she did not, three officers picked her up by her
arms and legs and carried her outside. Linton
alleged resulting physical and psychological
injuries including post-traumatic stress disorder.



» Reasonable officials would not
“interpret [Amnesty Amer-ica] to
establish” that using a routine
wristlock to move a resistant
protester after warning her,
without more, violates the

. Constitution. Wesby, 583 U. S.,

Zorn v. Linton the at 63; see Sheehan, 575 U. S.,

at 615-616.

« Zorn repeatedly warned Linton
that he would have to use more
force if she did not stand up, and
when she did not do so, he used
a wristlock to bring Linton to her
feet.

Decision




Trend 3: Excessive Force Claims.

The Graham v. Connor Use of Force Standard of
Review

The Court then explained, "As in other
Fourth Amendment contexts... the
"reasonableness" inquiry in an
excessive force case is an objective
one: the question is whether the
officers' actions are 'objectively
reasonable' in light of the facts and
circumstances confronting them,
without regard to their underlying
intent or motivation".

The court also has applied this
Graham Standard to officer
involved shootings, physical
striking, less lethal uses of
force like tazing, OC spray,
canine bites, vehicle striking
and mental health crisis.

J J




Trend 3:
Excessive
Force Claims.
The Graham v.

Connor Use of
Force

Standard of
Review Cont.

The Court also cautioned, "The
"reasonableness” of a particular use of force
must be judged from the perspective of a
reasonable officer on the scene, rather than
with the 20/20 vision of hindsight".

The court further explained, "the
'reasonableness’ of a particular use of force
must be judged from the perspective of a
reasonable officer on the scene, and its
calculus must embody an allowance for the
fact that police officers are often forced to
make split-second decisions about the amount
of force necessary in a particular situation”.



The Court then outlined a non-
exhaustive list of factors to
determine when an officer's use of
force is objectively reasonable:

"the severity of the crime at issue,"
Graham Factors "whether the suspect poses an

immediate threat to the safety of

COnt. the officers or others," and
"whether he is actively resisting
arrest or attempting to evade
arrest by flight".




Trend 4 in Use of
Force:

Mentally |l Suspects
De-escalation, if
possible, Is key.

Law enforcement officers must ensure their
communication, de-escalation tactics, and force
decisions remain consistent and objectively
reasonable from start to finish.

Remember that any transition to force, especially
lethal force, must match the actual, immediate
threat they are facing.

Moreover, building rapport and giving assurances
matters. Any assurance given should be honored
through consistent tactics.

For example, if officers promise safety to gain
cooperation or disarmament, later decisions
should reflect that change in risk and avoid
needlessly escalating to higher levels of force.

Remember that any thoughtful planning around
less-lethal options, use of time and distance, and
coordination among officers in a mental health
event not only protects community members in
crisis but also reduces risks to officers by
preventing sudden, chaotic shifts where split-
second lethal decisions become the only
perceived option.



Trend 5 Police Liability for
Pursuits.

Hint: Pursuits are Dangerous.















Conditional Immunity for Emergency Operation of

a Police Vehicle

* (4) AGOVERNMENTAL ENTITY, ITS OFFICERS, AND ITS EMPLOYEES ARE
IMMUNE FROM SUIT, AND IMMUNITY IS NOT WAIVED, FOR ANY INJURY
PROXIMATELY CAUSED BY ANEGLIGENT ACT OR OMISSION OF AN EMPLOYEE
COMMITTED WITHIN THE SCOPE OF EMPLOYMENT, IF THE INJURY ARISES
OUT OF OR IN CONNECTION WITH, OR RESULTS FROM: ... (R) THE OPERATION
OF AN EMERGENCY VEHICLE, WHILE BEING DRIVEN IN ACCORDANCE WITH
THE REQUIREMENTS OF SECTION 41-6A-212. (REQUIRES A WRITTEN POLICY)

« U.C.A. §63G-7-201(4)(R). OFFICER WAS DRIVING HIS POLICE VEHICLE IN
ACCORDANCE WITH SECTION 41-6A-212 BECAUSE HE HAD ACTIVATED HIS
EMERGENCY LIGHTS AND SIRENS AND WAS FOLLOWING TWO OTHER
OFFICERS WHO HAD DONE THE SAME AND SAFELY PROCEEDED THROUGH
THE INTERSECTION.






UPD Pursuit Policy

* 313.3.1 PROHIBITED PURSUITS

* The crimes listed below will be offenses which, in general, do not
warrant a pursuit under most circumstances:

* Traffic offenses;

* Misdemeanor violations;

* Non-forcible felony violations;
* Property crimes;

* Stolen vehicles, without other articulable and aggravating factors,
will not by itself be grounds for a pursuit.
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Utah Admin. Code R728-503-5
Pursuit Operations Policy

* (1) When initiating pursuit, each authorized
emergency pursuit vehicle shall activate
appropriate warning equipment including an
audible signal or visual signal visible to the front
of the pursuing vehicle.

y I * (2) When initiating pursuit and when reasonably
Tre n d 5 y Ve h ICI e possible during the pursuit the law enforcement
officer shall notify communications of:

» (a) the location, direction, and speed of the
pursuit;

» (b) the description of the pursued vehicle
including suspects and occupants; and

* (c) the reason for the pursuit.

Pursuit Litigation

* (3) When reasonably possible the law
enforcement officer shall keep communications
updated on the pursuit.




NIGHTLY
SBNEWS




Pursuit Standards Continued

Utah Admin. Code R728-503-5

* (4) When reasonably possible, communications personnel shall:
 (a) notify any available agency supervisor of the pursuit;
* (b) clear the radio channel of non-emergency traffic; and
» (c) relay necessary information to other law enforcement officers and jurisdictions.

* (5) When reasonably possible, units and supervisors involved in the pursuit shall use a single statewide
or regional radio channel that communications may restrict to pursuit communications.

» (6) Unless circumstances dictate otherwise, a pursuit shall consist of no more than two police vehicles,
a primary and a back-up unit. All other personnel shall stay clear of the pursuit unless instructed to
participate by a supervisor. No unit shall pass another unit involved in the pursuit unless specifically
requested to do so or it is otherwise considered necessary.

» (7) The primary unit shall become back-up when the pursued vehicle comes under air surveillance, if
available, or when another unit is assigned primary responsibility.



 Traffic stops exceeding the time to process
a ticket. Occasionally a traffic stop is used
to look for further cause to investigate for
drugs or other illegal items. However,
courts will sometimes suppress the

Trend 6: Minor violations

are becoming lawsuits evidence if the detention exceeds a
. reasonable time. It can also be used for
due to 42 USC Section illegal entry, search or other cases
1988 (prevai”ng p|aintiﬂ-’3 previously deemed to be too small of a
in civil rights actions get

recovery.
« Law firms are taking cases when motions to

attorneys fees) suppress have been granted and suing
police. Typically, the damages are low but
that doesn’t stop attorneys because they
get paid their fees if they prevail, even if the
plaintiff is only awarded nominal damages.

» Consider an offer of judgment. Once made
it is either accepted or they have to do
better or they don’t get their fees incurred
after the date of the offer.




Trend 7: Police Liability for Failure to

Arrest/Protect

Not actionable under federal civil rights laws. Deschane v. Sacramento County. US
Supreme Court

Currently not actionable in Utah. But Cases are before the Utah Supreme Court seeking to
create a cause of action.

Petito v. Moab: Facts are that Moab police failed to arrest Gabbie Petito’s boyfriend on
domestic abuse. Plaintiffs argue that her death 10 days later in another state would have
been prevented by arrest. The Issue before the court is whether the Constitutional
provision regarding wrongful death bars use of governmental immunity on police actions.

In Friend of the Court Brief, UPD pointed out that we have over 1 million citizen encounters
a year. The decision to arrest would either overcrowd jails to avoid liability for subsequent
acts or bankrupt local government.



Petito continued.

Problems if a
cause of action is

recognized

For the time period beginning September 2024 and
ending August 2025, the Unified Police Department
responded to 114,702 calls for service.

Each call for service averaged interactions with over
10 individuals. Thus, during that same time period,
UPD interacted with over 1,219,091 individuals as
suspects, victims, withesses, owners, arrestees,
drivers, responsible persons and other designations.

A very small percentage of these contacts result in
any form of arrest. More specifically, of the 1,219,091
entities entered, less than one tenth of one percent
(0.106%) ultimately received some type of criminal
referral. It is unknown what percentage of these
referrals, or non-referrals, went on to later threaten or
harm any previous or new victim.

During this same time frame, 1,297 cases were
ultimately classified as domestic violence calls (see
attached spreadsheet). Except for violent or multiple
felonies, most of those arrested are released within a
few days of arrest.

The average defense costs for a police liability case
to go to trial is between $75,000 and $150,000.



